STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BOARD
OF MEDI CI NE,

Petiti oner,
VS. Case No. 05-2796PL

KEITH M Dl ETRI CK,

Respondent .
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RECOVMENDED ORDER

Robert E. Meal e, Administrative Law Judge of the Division
of Admi ni strative Hearings, conducted the final hearing by
vi deoconference in Tal |l ahassee, Florida, on Septenber 28, 2005.
The parties, attorneys for the parties, w tnesses, and court
reporter participated by videoconference in Wst Pal m Beach,
Fl ori da.

APPEARANCES

For Petitioner: 1rving Levine
Assi st ant General Counsel
Departnent of Health
4052 Bald Cypress Way, Bin C-65
Tal | ahassee, Florida 32399-3265

For Respondent: Dennis A Vandenberg
Pet er son Bernard
1550 Sout hern Boul evard
West Pal m Beach, Florida 33406



STATEMENT OF THE | SSUE

The issue is whether Respondent is guilty of performng
wrong-site surgery or performng a procedure w thout the
patient's consent and, if so, what penalty should be inposed.

PRELI M NARY STATEMENT

By Admi nistrative Conplaint filed Decenmber 2, 2003,
Petitioner alleged that, on February 28, 2003, Respondent, a
licensed physician in Florida, perforned a right-sided | unbar
facet rhizotonmy on Patient K D., as the Adm nistrative
Conpl ai nt was | ater anended. As anended, the Administrative
Conpl ai nt al |l eges that Respondent's partner had perforned a
ri ght-sided |lunbar facet rhizotony on the sane patient on
February 14, 2003.

The Adm nistrative Conplaint states that this procedure,
which is designed to elimnate or reduce pain within the spinal
facets, is perfornmed by using a needle to place a smal
el ectrode next to the facet, under X-ray guidance. The
physi cian then applies an electric current to cauterize the
nerves that innervate the facet joint.

The Adm nistrative Conplaint alleges that, prior to the
procedure, Respondent obtained an informed consent from Patient
K. D. for a left-sided lunbar facet rhizotomy. The

Adm ni strative Conplaint alleges that, after perform ng the



ri ght-sided procedure and then realizing that he had perfornmed
the procedure on the wong side, Respondent inmediately
performed a | eft-sided procedure.

Count | of the Administrative Conplaint alleges that
Respondent vi ol ated Section 456.072(1)(aa), Florida Statutes, by
perform ng a wong-site procedure. Count Il alleges that
Respondent viol ated Section 458.331(1)(p), Florida Statutes, by
perform ng professional services that had not been duly
aut hori zed by the patient.

Respondent transmtted the file to the D vision of
Adm ni strative Hearings on August 3, 2005. Respondent made the
above-descri bed anendnents to the Adm nistrative Conpl ai nt,
pursuant to | eave granted by the Adm nistrative Law Judge on
August 30, 2005.

At the hearing, Petitioner called one witness and of fered
into evidence two exhibits: Petitioner Exhibits 1-2.

Respondent called four witnesses and offered into evidence three
exhibits: Respondent Exhibits 1-3. Al exhibits were admtted.
The court reporter filed the transcript on Cctober 19,
2005. The parties filed their proposed recomended orders by

Novenber 7, 2005.

FI NDI NGS OF FACT

1. At all material tinmes, Respondent has been |icensed as

a physician in the state of Florida. Hi s |license nunber is M



85786. Respondent is Board-certified in anesthesiol ogy and pain
managenent by the American Board of Anesthesiol ogy. Respondent
has not previously been disciplined by the Board of Medicine.

2. Patient K. D. suffered a back injury in Novenber 1998.
Fol l owi ng a | am nectony, Patient K D. continued to suffer from
chronic | ow back pain. She visited Respondent’'s pain nanagenent
clinic for pain relief and has been quite satisfied with the
treatment that she has received from Respondent.

3. On February 14, 2003, one of Respondent's partners
performed a right-side |unbar rhizotony by pul sed
radi of requency. The purpose of this procedure is to relieve or
elimnate pain in the | ower back. Wen performed by pul sed
radi of requency, the rhizotony woul d probably not have been
successful if the patient still experiences pain two weeks after
t he procedure.

4. Two weeks | ater, on February 28, Patient K D.
presented for a |left-side |lunbar rhizotony, which Respondent was
to perform |Imediately prior to the surgery on February 28,
while Patient K. D. was in pre-op, Respondent perforned a
physi cal exam nation and observed that Patient K D. indicated
pain on the right side. |In response to questioning, Patient
K. D. confirmed that her right side was nore painful than her
| eft side. Respondent said that he would therefore performa

ri ght-side lunbar rhizotonmy. Patient K D. did not disagree or



obj ect, but consented to the procedure--in the presence of two
nurses, as well as Respondent.
5. I medi ately after their pre-op discussion, Patient K
D. was adm ni stered Versed, which produces an effect of amesi a.
To sone extent, this drug may cause sone retrograde ammesia, SO
that Patient K D. mght not recall events inmediately preceding
the adm nistration of the drug, such as her physical exam nation
and conversation with Respondent in pre-op.
6. Respondent perforned a right-side |unbar rhizotony
wi t hout incident. However, inmediately after the procedure,
Patient K. D. said that she also suffered | eft-side pain and
guesti oned why Respondent had perfornmed the procedure on her
right side. When Patient K D. conplained that transportation
probl enrs woul d make it hard for her to re-schedule a | eft-side
procedure, Respondent performed a | eft-side procedure, on the
same day, and he conpleted this procedure al so wi thout incident.
7. Prior to the February 14 and 28 procedures, Patient
K. D. signed consent fornms. The consent formfor the February
14 procedure identifies a right-side procedure, and the consent
form (actually, there are two identical forns) for the February
28 procedure identifies a left-side procedure. The forns state:
It has been explained to ne that during the
course of an operation, unforeseen
conditions may be reveal ed that necessitate

an extensive exchange or change of the
original procedure or different procedures,



and | therefore authorize and require ny
physici an or surgeon . . . to perform such
surgi cal procedures as are necessary and
desirable in the exercise of his and/or
their professional judgenent.

8. Petitioner's expert w tness opined that a change in
| ocati on, even under the above-described circunstances, "shoul d"
have been docunmented on a consent form but |ater conceded that
this is not strictly necessary. On cross-exam nation,
Petitioner's expert witness admtted that a patient nmay give
i nformed consent verbally or by conduct. Petitioner's expert
W t ness properly discredited Respondent's theory that he had
sone form of ongoing consent because the fornms bore no
expiration date. However, to the limted extent that
Petitioner's expert witness inplied a requirement for witten
i nfornmed consent, his opinion is unsupported by Florida | aw, as
set forth bel ow.

9. In contrast to Petitioner's expert wtness,
Respondent's expert w tness did not equivocate on the issue of
the required formof infornmed consent. Relying largely on the
testinmony of Patient K D., Respondent's expert w tness
testified that Respondent had obtained the inforned consent of
Patient K D. to performa second right-side procedure. Aside
fromthe obvious advantages of a witten infornmed consent,

Respondent's expert wi tness convincingly testified that informnmed

consent is a state of mnd, not a signature on a piece of paper



and, by this standard, which is consistent with Florida | aw, as
set forth bel ow, Respondent had Patient K. D.'s informed consent
to performa second right-side procedure on February 28 and thus
had been duly authorized to do so.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. 88 120.569, 120.57(1),
and 456.073(5), Fla. Stat. (2005).

11. Based on the pleadings contained in the Adm nistrative
Conmpl ai nt, Section 456.072(1)(aa), Florida Statutes, prohibits,
in relevant part:

Perform ng or attenpting to perform. . . a
wrong-site procedure .

12. Section 456.072(2), Florida Statutes, authorizes the
Board of Medicine to inpose a range of penalties, including
revocation, for any violation of Section 456.072(1), Florida
St at ut es.

13. Section 458.331(1)(p), Florida Statutes, provides that
the Board of Medicine may also discipline a license if the
I i censee has performed professional services not duly authorized
by the patient, except as provided by Section 766.103, Florida
St at ut es.

14. Section 766.103, Florida Statutes, provides in

rel evant part:



(3) No recovery shall be allowed in any
court in this state against any physician

I i censed under chapter 458, osteopathic
physi ci an |icensed under chapter 459,
chiropractic physician |icensed under chapter
460, podiatric physician |icensed under
chapter 461, or dentist |icensed under
chapter 466 in an action brought for
treating, exam ning, or operating on a
patient without his or her informed consent
when:

(a) 1. The action of the physician,
ost eopat hi ¢ physi cian, chiropractic
physi ci an, podiatric physician, or dentist in
obtai ning the consent of the patient or
anot her person authorized to give consent for
the patient was in accordance with an
accepted standard of medical practice anong
nmenbers of the medical profession with
simlar training and experience in the sane
or simlar medical conmunity; and

2. A reasonabl e individual, from

the information provided by the physician,
ost eopat hi ¢ physi cian, chiropractic
physi ci an, podiatric physician, or dentist,
under the circunstances, would have a genera
under st andi ng of the procedure, the nedically
acceptabl e alternative procedures or
treatnments, and the substantial risks and
hazards inherent in the proposed treatnent or
procedures, which are recogni zed anong ot her
physi ci ans, osteopat hic physici ans,
chiropractic physicians, podiatric
physi ci ans, or dentists in the sane or
simlar comunity who performsimlar
treatments or procedures; or

(b) The patient would reasonably, under
all the surrounding circunstances, have
under gone such treatnent or procedure had he
or she been advi sed by the physician,
ost eopat hi ¢ physician, chiropractic
physi ci an, podiatric physician, or dentist in
accordance with the provisions of paragraph

(a).



(4)(a) A consent which is evidenced in
witing and neets the requirenents of
subsection (3) shall, if validly signed by
the patient or another authorized person,
raise a rebuttable presunption of a valid
consent .

(b) Awvalid signature is one which is
given by a person who under all the
surroundi ng circunstances is nentally and
physically conpetent to give consent.
15. Petitioner nmust prove the material allegations by

cl ear and convinci ng evidence. Departnent of Banking and

Fi nance v. Gsborne Stern and Conpany, Inc., 670 So. 2d 932 (Fla.

1996) and Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

16. Petitioner has failed to prove that Respondent
perfornmed a wong-site procedure, failed to obtain Patient
K. D.'s infornmed consent for the February 23 right-side
procedure, or otherw se perforned professional services wthout
t he aut horization of the patient.

17. The key questions are answered by Section 766. 103,
Florida Statutes. Section 766.103(3)(a), Florida Statutes, is
satisfied here. After exam ning Patient K D. and di scussing
her synptons, Respondent justifiably changed the procedure from
the left-side to the right-side, and Patient K D. agreed. The
provi sions of Section 766.103(4)(a), Florida Statutes, nerely
acknow edge the advantage of proceeding with witten inforned
consent, but do not in any way inply the unavailability in

Florida of inforned consent by speech or conduct. Even if



Section 766.103(3)(a), Florida Statutes, were unavail abl e,
Respondent woul d have been able to proceed under Section
766.103(3)(b), Florida Statutes, because, based on the
circunstances, Patient K. D. would have consented to the change

in sides.

RECOMVENDATI ON

It is

RECOVMMENDED t hat Petitioner dismss the Adm nistrative
Conpl ai nt, as anended, agai nst Respondent.

DONE AND ENTERED t his 21st day of Novenber, 2005, in

Tal | ahassee, Leon County, Flori da.

bebsu0 it

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21st day of Novenber, 2005.

10



COPI ES FURNI SHED

Larry MPherson, Executive Director
Board of Medi ci ne

Departnent of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Timothy M Cerio, CGeneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

I rving Levine

Assi st ant General Counsel
Department of Health

4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

Denni s A. Vandenberg

Pet er son Bernard

1550 Sout hern Boul evard

West Pal m Beach, Florida 33406

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
will issue the final order in this case.
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